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1. Introduction 

Oxfam South Africa works at multiple levels of society, collaborating to alleviate suffering, challenge and 

change systems that perpetuate poverty and inequality, promoting equal access, participation and 

voice. Oxfam South Africa is a registered non-profit organization in South Africa, working through 

multiple strategies to harness South Africa’s potential to become a truly just, democratic and equitable 

society.  We are also an affiliate of a global network of 19 organisations (together called Oxfam 

International), working collectively in 94 countries across the world for aa just world without poverty.  

Our submission is made against the backdrop of our “Even it Up” campaign that aims to end extreme 

inequality that threatens to undo much of the progress made over the past 20 years  in tackling poverty 

as a direct consequence of flawed policy and governance choices. We are convinced that together, we 

can end extreme inequality, by evening things up, ensuring that governments across the world make the 
right economic and political decisions such as; 

 We can change the rules on tax to make sure the richest pay their fair share.  

 We can demand more spending on public health and education to give poor people a fighting 
chance. 

 We can demand fair wages for everyone. 

 We can make sure the poorest people have a voice, and that it is heard by those in positions of 

formal power. 

This campaign augurs well with the burden on the shoulders of the South African State, which is to deal 

decisively with the country’s apartheid past, by decimating the structural foundations of its mechanisms 
to create and perpetuate demeaning poverty, inequality and material want for a majority of its people.  

We campaign for the South African government can sort out its tax system so that huge corporations, 

the rich and high net worth individuals pay their fair share of the tax. The need to plug the gaps so that 

South Africa does not lose billions in revenue, is urgent and holds the promise for financing the just 
demand of fee free tertiary education. 

2. Fee Free Tertiary Education is not an option for South Africa; it is a must…. 

The Commission of Inquiry into Higher Education and Training (The Fees Commission) was established in 
terms of section 84(2)(f) of the Constitution of the Republic of South Africa, 1996.  

The purpose of the commission is to explore the feasibility of making higher education and training 

(higher education) ‘fee-free’ in South Africa, especially with regard; 

 The Constitution, legislation, findings of committees, policies, reports and guidelines  

 The multiple facets of sustainability, analysing and assessing role of agencies, students, 
institutions, business sector, and employers in funding higher education and training 

 The institutional independence and autonomy that should occur via-a-vis the financial 
funding model 
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2.1 It is a constitutional imperative…. 

At the onset, the primary question to ask is whether or not, fee free tertiary education is a 

constitutional, legislative or policy imperative in South Africa. The second order question, though not 

explicitly asked is whether the provision of fee free tertiary education is legally binding on the 

government of the Republic of South Africa. The simple answer to these two questions is a YES, for 

reasons that we will give below. But then, to progress this discussion further one would hasten to posit a 

timeline as to when the government should fulfil this obligation.  

According to the Bill of Rights as enshrined in the South African Constitution, South Africans have the 

right to education, including adult basic education and access to further education.  Section 29 (1) (b) 

provides for the right to further education, which has to be progressively available and accessible. It 

comprises Further Education and Training (FET) and higher education1. The SAHRC further asserts that 

the Constitution uses the phrase “progressively available”, which is the same underlying principle and 

meaning attached to the phrase “progressive realisation”. The latter concept has its foundations in 

international law, in particular, ICESCR, and simply means that the state has to move swiftly towards 
ensuring that further education is accessible to everyone within its available resources.  

South Africa ratified the International Covenant on Economic Social and Cultural Rights (ICESCR) on 12 

January 2015 which has the effect of making of binding the government to its provisions.  Instructively, 

the “progressive realisation” argument, is very persuasive in this case and the need to unpack its 

principles is compelling. Question of “progressive  realisation”, “available resources”, “non-regression” 

need to be taken into account in responding in full to this question of the legally binding nature of this 

obligation to provide fee free tertiary education in South Africa. The consensus position with respect to 

progressive realisation of ESCR is that government should not wait until a certain level of economic 

development to realise in full the obligations set out, but rather that it must continually achieve 

progress on the status of these rights and therefore should take deliberate steps immediately and in the 

future towards the full realisation of ESCR. 

Available resources not only speaks to state capacity to mobilise sufficient resources for the purposes of 

realising ESCR, but also about a principled position that at any level of resource availability, priority must 

be given to ensuring peoples basic economic, social and cultural rights, and there must be continual 

progress on people’s enjoyment of ESCR. Continual progress on people’s enjoyment of ESCR directs us 

to the point of measurement, to say that it is not enough to prove that incremental financial resources 

have been allocated to the purpose, but that there has been progress in the realisation of the outcomes 

and impact and therefore quality, the coverage and access inter alia. In many cases ESCR are violated 
not because resources are not available, but rather because they have been misallocated. 

The enjoyment of ESCR must show continual progress, the non-regression principle simply says that 

until the full realisation of the right, the state must be in a position to demonstrate progress in outcome 

terms and not just ballooning allocations. Regressive steps include all of those acts of omission or 

commission on the part of the state, which deprive people of rights that they used to enjoy2. At this 

point we ask whether the South African government has cut subsidies to tertiary education and thus 

                                                                 
1 3rd ESCR report, the Right to Education, South African Human Rights Commission. 
2 See also, Progressive Realization and Non-Regression, ESCR-Net available online at www.escr-

net.org/resources/progressive-realisation-and-non-regression 
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violated the rights of citizens? Have there been acts of omission or commission on the part of the state 

that have caused undue hardships on tertiary students? Again, the simple answer is YES. We respond 

more comprehensively to these questions in the relevant section on financing.  

2.2 Duty bearer obligation 

Finally, we ask the question; having established that further education is a right; who is the duty bearer? 

Who is the party that is legally obliged to guarantee access to tertiary education in South Africa? In view 

of the established fact, clearly government is the duty bearer in this case. Nowhere in the text of the 

Constitution is there a suggestion that this responsibility may be shared with either parents, business 
sector, students or any other stakeholder for that matter.  

The drafters of the Constitution, the legislature in coming up with this principal document, must have 

been persuaded to think this was the right way to do it, having had regard of South Africa’s international 

commitments, the legacy of apartheid divided past which gave rise to underfunded universities for the 

Bantustans for the majority black population, high levels of poverty, inequality and unemployment, the 

current and escalating cost of tertiary education vis-à-vis tertiary education age youth do not own assets 

nor earn a reasonable income for them to afford tertiary education at current prices. This is supported 

in the literature by the “lifecycle hypothesis” which argues that income varies systematically over a 

lifetime, that consumers use saving and borrowing to smooth consumption and that consumption 

depends on income and wealth. The majority of tertiary education going age individuals are not 

productive age adults who have an income stream or assets(wealth) to liquidate in order to finance 

consumption. They rely in the main on transfers from elsewhere in the system, typically working age 
individuals. 

What we are putting forward in this proposal is for government to play this role of insurer of last resort. 

That is to say, government simply becomes the guarantor of this implicit debt between generations. By 

providing the transmission mechanism through which this debt will be rolled over from generation to 
generation. 

2.3 Inter-generational equity 

The question that is before us at the moment therefore how to efficiently facilitate these transfers, in a 

manner that takes into account all the above mentioned factors to affirm further education as a basic 

human right, and other societal interests such as equity and guarantees of equal assets. It follows 

therefore that an outcome framework cannot be set-out such that it entrenches and reinforces current 

inequalities. The framework so adopted should guarantee access, without regard to any individual’s 

socio-economic conditions and background. It must also not advance the right to further education and 

training at the expense of other right, for the individuals concerned, but also across the channel, 

meaning that it cannot be an outcome of deprioritising the advancement of other basic ESCRs for other 

populations or groups. The current model limiting financing options for tertiary education to households 

does all of these wrong things, where working class families in order to cope with the demands of taking 

a member through tertiary education have to sacrifice their retirement savings, rights to food, rights to 
health and an appropriate standard of living. 

Conclusively, government has a duty and is obliged by law to provide an appropriate mechanism for the 

progressive realisation of the right to further education and training as per the South African 
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constitution and South Africa’s international commitments. Transfers from the wealth and incomes of 

working age individuals are the most efficient and effective mechanisms through which higher 

education can be financed in a rights respecting manner, and in a way that does not perpetuate existing 

inequalities and force households to occasionally slip into financial hardships. The current model which 

tries to classify households into income groups and apply positive discriminatory practices that take the 

form of a means test are faulty. They are faulty because tertiary age students have no income or wealth 

of their own, and administering the test on their parents or guardians and then assuming that they are 

willing and capable of voluntarily taking over the burden off the shoulders of government is a  fallacy. 

Because the few parents and guardians of tertiary education age children have to do this alone for short 

periods, where huge outlays are required, they occasionally slip into financial difficulty and vulnerability, 

leading to high levels on indebtedness, loss of homes, reduced savings towards retirement and a 

compromised standard of living.  

A mechanism that departs from the faulty “user pays principle” of cost recovery, to one that favours the 

“ability to pay principle” should be preferred. Such a mechanism would make it mandatory for 

individuals who have an income beyond a certain threshold to make a contribution towards the tertiary 

education of fellow citizens. Because this mechanism will cast the net wider, and capture minimal 

amounts from all individuals who earn an income beyond a certain threshold, the burden will be spread 

over a much larger number of individuals and over a longer time horizon for each individual household 

or graduate. Said in another way, the framework will facilitate an “inter-generational implicit contract” 

between the current generation of students and workers, that current workers who will finance the 

education of future workers and those who will in-turn finance the education of future workers of their 

time. We call this the debt roll-over option, wherein we use the government balance sheet to raise the 

cash-flow required to finance not pay for fee free tertiary education. This way, no generation will have 

to pay this debt, as it will simply be perpetually rolled over to the next generation. Except ofcourse the 
generation which would wrongfully decide to terminate the fee free tertiary education programme.  

3. Multiple facets of sustainability 

The second question before the Commission of Inquiry into Higher Education and Training (The Fees 

Commission), is the question of sustainability of the proposed financing model. We have argued above 

that fee free tertiary education does not require a funding mechanism, but requires a financing 

mechanism. This is an important point of departure and is very instructive in the consideration of the 

various policy options and instruments for alternatives. Governments invest in the education of citizens 

at various levels in anticipation of a future return on investment. The association of higher levels of 

educational attainment, with higher levels of workforce productivity, improved health conditions, 

improved public revenue collection and general improvements in livelihoods standards is well 

established. This wave tends to coincide with higher levels of growth and development, and a more 

equitable distribution of the proceeds of growth. Education is therefore considered the bedrock of 

civilisation in its own right, but also facilitates progress in the attainment of many other rights. Which is 

why we view the demand for free education as a ‘catalytic’ social demand. Our perspective is that Free 

Education is a catalytic intervention that is able to assist in the resolution of other grievances in society, 

but also able to contest and change the neoliberal user pays models and other cost recovery approaches 
that punish the black poor.  
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In analysing and assessing the question of sustainability in the funding model for fee free tertiary 

education, one has to interrogate the return on investment. Return on investment in the case of 

education cannot be limited to financial returns, even as we know that there is a strong association 

between educational attainment level and income earning potential for the individual. But there are 

economy wide benefits that accrue to the nation state as a result of a highly educated workforce such as 

health outcomes, innovation, reduction in crime levels, economic growth, higher workforce productivity 

amongst others. It follows therefore that as long as the economy grows, and the population grows, the 
burden of fee free tertiary education will be sustainable over time. 

 

3.1 Financing 

The current generation of workers must bear the initial costs of fee free tertiary education before the 

framework stabilises in the medium term. We have already indicated that this is no more than a cash-

flow management question, which means that, in the short-term, attempts should be made to find the 

financial outlays required to sustain the tertiary education sector. The need to prioritise, reallocate 

resources, make savings and raise more public financial resources for the financing element means that 

there are opportunity costs associated with the introduction of fee free tertiary education.  

A number of options for this financing requirement have been suggested by a range of stakeholders, a 

mix of the once off type and ongoing reforms of the domestic resource mobilisation options. We 
support the following measures; 

1. Surplus UIF funds, which amounted to R99 billion in the 2015/16 financial, beyond reasonable 

reserves as directed by actuaries should be redirected to the provision of fee free tertiary 
education 

2. The skills development levy should be increased from 1 to 3% and earmarked by the National 
Treasury for distribution to the purpose of fee free tertiary education 

3. Increase Corporate Income Tax rate from the current 28% of profits to 30% 

4. Close loopholes in the tax regime of particularly mining and extractives industries to deal 

decisively with the aggressive tax planning activities of multinational corporations, high net 

worth individuals and those activities that give rise to the so called Base Erosion and Profit 
Shifting (BEPS) mechanisms and illicit financial flows. 

5. Introduce a 0.001% Financial Transactions Tax or ‘Tobin Tax’ (FTT) which promises a huge yield 

in a country like South Africa that is highly financialised and has a high volume of short term 

portfolio inflows. This policy might also have the indirect impact of curbing the speculative 
activities that contribute to the volatility of the exchange rate.  

6. The top marginal tax rate should be adjusted by 2% from 41% to 43% and a corresponding 

increase across all the tax bands to ensure the PAYE structure remains progressive.  

7. Deal decisively with corruption in the public service, to stem the tide wasteful and fruitless 
expenditure across the board 
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3.2 Procedural fairness and equity of outcomes 

It has been argued that it is unfair for government to be expected to finance the tertiary education of 

children from rich families. To support this call, it has been argued that private school educated children 

from the Princetons, Crawfords, Headstart, St Johns and Queens’ of this world, have the means to pay 

for their own higher education as they pay much more for basic education. This is true, but the true cost 

of keeping this small group from benefitting from public funds is too high and does not justify the 

current position. We have for instance seen the large administrative burden associated with means 

testing and ‘proving who is rich and who is poor’ and how this has created a ‘missing middle’. By 

bumping up the top marginal rate of personal income tax by two percent, all parents in this category will 

immediately start paying for the tertiary education of theirs and that of other childre n. All parents in this 

category will pay, whether or not they have children currently undergoing tertiary education in South 

Africa or overseas. They will make these payments for as long as they earn an income and for as long as 

they hold income bearing assets. This category of parents own income bearing assets, which typically 

pay other forms of taxes subject of this proposal such as the increase of Corporate Income Tax from 28% 

to 30%, and the introduction of a 0.001% Financial Transactions Tax. There is no better way to 

redistribute the burden of financing tertiary education to the more affluent citizens than in this way. 

Unlike the Thuto ke Lesedi model presented by the student movement, we feel that an Endowment 

Fund approach would be administratively burdensome, and that it might make more sense for the 
money to go to the consolidated fund that the National Treasury already uses.  

 

If Whittey Basson….. 
 
Whittey Basson, the CEO of Shoprite Checkers received a whopping R50m bonus. That’s on top of his 
roughly R50m basic pay, bringing his income for the year to a staggering R100m. An increase of 2% to 
the top marginal tax rate for financing free tertiary education will raise approximately R2 million from 
this clearly High Networth Individual’s taxable income alone. This will go a long way in paying for the 
children and dependants of numerous Shoprite Checkers shop floor workers who are paid poverty 
wages and are responsible for generating the bulk of Basson’s wealth. He is not alone, he represents 
quite a substantial number of High Networth Individuals (HNWIs) who can collectively and easily pull 
together the resources required to finance fee free tertiary education 

 

What’s wrong with NSFAS and other current bursary schemes?  

Whilst individuals can go to the same university and attain a similar qualification at varying levels of 

competence, the income earning potential varies significantly even within the same group. The current 

model of bursaries disregards this and is obsessed with cost recovery. It is a ve ry and inefficient way to 

recover the related costs. The current proposal follows the “ability to pay principle” and is therefore 

progressive, in that those who benefit maximally from higher education eventually pay more for the 

duration of their working lives or as long as their working life income/accumulated wealth earns an 

income of its own. An unemployed graduate on the other hand is just that, without the burden of 

accumulated debt that they cannot repay. University age youth are not credit worthy and in terms of 

the governing credit legal framework, it is irresponsible to lend them money without an idea how they 

are going to repay. The current proposal requires that such historic debt be cancelled at the onset of the 
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proposed tax measures. The National Student Financial Aid Scheme (NSFAS) should also collapse as its 

sole purpose is to exclude and not aligned to the spirit and letter of the South African Constitution. 

Universities would also have significantly reduced Fees Offices in light of this proposal as finances will be 

arranged over a couple of meetings with the National Treasury in the normal budget cycle. Universities 

should also institute measures to reform the ways that tertiary education is delivered to cut costs, 

improve efficiencies, expand access and attain quality standards. 

4. Institutional independence and autonomy 

The last question that needs to be answered is that of institutional independence and autonomy. For 

many years, South African universities have operated independently and without undue interference in 

their operations by the state. The question of legal and financial independence is however a very 

important dimension to consider in this dialogue. A tertiary education funding law must be promulgated 

to guarantee the legal and financial independence of universities without regard to reliance of funding 

from the state. It should also establish the modalities under which medium term budget outlays will be 

agreed between government and universities, to guarantee flow of funds, the compliance, monitoring, 

reporting and accounting mechanisms applicable to universities, rules for special infrastructure 
development grants and performance measurement indicators.  

That said, financing tertiary education from the fiscus will help deal with other forms of inequality such 

as inequality amongst the genders, inequality of opportunities and outcomes. Previously disadvantaged 

universities continue to attract students from poor backgrounds. Special grants should be introduced for 

these universities to play catch-up and ensure that state of the art facilities that are on par with their 

metropolitan counterparts, that appropriate investments are made in technology, innovation and 

research and to attract high calibre academic staff as well. At the same time, the basic needs of 

particularly female black students are not adequately met through current measures which tends to 

compromise outcomes. Specific and targeted interventions will be required for this segment of the 

student population. 

 

 

5. Conclusion  

We have argued in our submission, that the progressive realization of ‘fee-free’ higher education is a 

constitutional imperative that binds the state. The feasibility of which, we have argued, rests not on 

what ‘funding’ sources will ‘foot the bill’, but the financing required off the state’s balance sheet. It is 

rather a ‘financing’ matter more than it is a ‘funding’ concern. Our submission proposes a lifecycle 

approach to the ‘intergenerational’ financing of free education, rolled over generations of working age 

populations. In the interim, until the system stabilizes in the medium term, the costs could be financed 

through marginal rises in taxation rates. Our perspective is that a creative use of existing resources in 

the public financing system and the mobilization of new sources, can give meaning to the demand of the 

student movement of a free decolonized higher education sector. We believe that this demand is not 

only the concern of students on campuses, but is a societal demand that can form part of a set of policy 
measures aimed at eradicating poverty, inequality and mass unemployment in South Africa.  
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